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Denial of the Right of Return as a Crime against
Humanity: Palestinian Refugees and the Limits of
International Criminal Justice

dagell (na @adn dawjlaa ga guithwloll i\l glapy usi dilsal awlyall Jgliii
ayiliall aasaall alof agilwilll a6 dayj aangy 1967g 1948 wnale laia Igjaa il a@jlis wl
(nigall ggilall (na Jgasa @l ljaiwe Blaiil $iaj ¥ glopll 13a gi @b go Glhiig atgall
aasiall glopll wle @géi daraiana dilhyiul dyjlasiul dwliw ga |2js Loyl Jiay J «uwas
allural dulgall ailiall @éasaall édjlaa Julai pe ogjlaall Jaiall dwljall aaigig .guulwi G ga
(aglgall ailiall @slall (na alnll ala aflnall Gilgull sliyiullg leitagll (nisll dge gia
] 3liiwl @psill gi al] galaig .guidhwlall gris\ll alb aile lablaw] ala waa jLisdl @i
day o aaleiall () (1) 7 alall gari guo ¢na Jdigana Jhy quwlwill lagj @lhi ga (&) (1) 7 Galall
gai wle (uulwi @ go lapws Llilapy aangs dagell gia @ad auii laill tdacla Jisi slah b\l
L gyl gulgguall dlelwal Ligils Linkwl aiay Loy aaiaag ¢rjuai

JAvilwiVll ap @iljall adgall @fliall dasaall gguithwlall ggialll .axgall @G
ygall dyiliall dllaell .lyil ol rillbyiwll jlagiwd] slahsyl

This article examines whether the denial of Palestinian refugees’ right of return
to the homes and lands from which they were displaced in 1948 and 1967 may be legally
characterized as a crime against humanity within the framework of the International Criminal
Court (ICC). It argues that such denial should not be understood merely as a continuing breach of
an internationally recognized right, but as part of a systematic settler-colonial policy involving
the deliberate deprivation of a fundamental right. Methodologically, the article adopts a
comparative legal analysis. It examines the ICC’s treatment of the denial of return in the Rohingya
context, engages relevant jurisprudence from international criminal tribunals, and assesses
the extent to which these interpretive approaches may be applied to the case of Palestinian
refugees. The article concludes that Article 7 (1) (k) of the Rome Statute offers a limited basis for
such characterization. By contrast, Article 7 (1) (h), concerning persecution, appears to provide a
stronger legal basis, insofar as the denial of return may be construed as a grave, systematic, and
discriminatory deprivation of a fundamental right.
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24 International Criminal Court, Pre-Trial Chamber I, Prosecutor v. Germain Katanga, Decision on the Confirmation
of Charges, Case No. ICC-01/04-01/07 (30 September 2008), [448].

25  Ibid., [465].

26 International Criminal Court, Pre-Trial Chamber I, Situation in the People's Republic of Bangladesh/ Republic
of the Union of Myanmar, Decision on the "Prosecution's Request for a Ruling on Jurisdiction under Article 19 (3) of
the Statute", Case No. ICC-RoC46 (3)- 1/18 (6 September 2018), [77].

27  International Criminal Court, Office of the Prosecutor, Situation in the People's Republic of Bangladesh/
Republic of the Union of Myanmar, Request for Authorization of an Investigation Pursuant to Article 15,
Case No. ICC-01/19 (4 July 2019), [144].

28 International Criminal Court, Pre-Trial Chamber III, Situation in the People's Republic of Bangladesh/ Republic
of the Union of Myanmar, Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation
into the Situation in the People's Republic of Bangladesh/ Republic of the Union of Myanmar, Case No. ICC-01/19
(14 November 2019), [110].
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29  Situation in the People's Republic of Bangladesh/ Republic of the Union of Myanmar, Decision on the
"Prosecution's Request for a Ruling on Jurisdiction under Article 19 (3) of the Statute", [77].
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30 The International Criminal Court, Rome Statute of the International Criminal Court, Article 11 (1).
31 The International Criminal Court, Rome Statute of the International Criminal Court, Article 22 (1).
32 Bryan A. Gamer (ed.), Black's Law Dictionary, 8th ed. (Saint Paul, MN: Thomson West, 2004), p. 1121;
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International Criminal Tribunal for Rwanda, The Appeals Chamber, Prosecutor v. Nahimana et al., Appeal Judgement,
Case No. ICTR-99-52 (28 November 2007), [721].

33  International Criminal Tribunal for Rwanda, The Appeals Chamber, Prosecutor v. Hassan Ngeze and Ferdinand
Nahimana, Decision on the Interlocutory Appeals, Case No. ICTR 97-27-AR.72 et ICTR-96-11-AR72 (5 September
2000), [10].

34 United Nations, International Residual Mechanism for Criminal Tribunals, "Ferdinand Nahimana's Initial
Appearance,” Press Release, 19/2/1997, accessed on 5/3/2023, at: https://acr.ps/hBybGua

35 International Criminal Court, Trial Chamber I, Prosecutor v. Thomas Lubanga Dyilo, Judgment Pursuant to
Article 74 of the Statute, Case No. ICC-01/04-01/06 (14 March 2012), [618].
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36  Kevin Jon Heller, "The ICC, Continuing Crimes, and Lago Agrio," Opinio Juris, 28/10/2014, accessed on 9/3/2023,
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40 International Criminal Law Services, International Criminal Law and Practice: Training Materials, The War
Crimes Justice Project, 2010, p. 33.
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42 Quigley, p. 9.

43  International Criminal Court, Pre-Trial Chamber II, Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman ("Ali
Kushayb"), Decision on the Confirmation of Charges against Ali Muhammad Ali Abd-Al-Rahman 'Ali Kushayb', Case
No. ICC-02/05-01/20 (9 July 2021), [51-52].

44  The International Criminal Court, Rome Statute of the International Criminal Court, Article 30 (2).
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47  Darryl Robinson, "Defining 'Crimes against Humanity' at the Rome Conference," The American Journal of

International Law, vol. 93, no. 1 (January 1999), p. 55.

48 International Criminal Court, Pre-Trial Chamber II, Prosecutor v. Francis Kirimi et al., Decision on the
Confirmation of Charges Pursuant to Article 61 (7) (a) and 61 (7) (b) of the Rome Statute, Case No. ICC-01/09 02/11,
(23 January 2012), [283]; Quigley, p. 23.
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The International Criminal Court, Rome Statute of the International Criminal Court, Article 12 (2) (a).

54  Situation in the People's Republic of Bangladesh/ Republic of the Union of Myanmar, Decision Pursuant to

Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation in the People's Republic of
Bangladesh/ Republic of the Union of Myanmar, [124].

55 International Criminal Court, "Palestine Declares Acceptance of ICC Jurisdiction since 13 June 2014," News, at:
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56 International Criminal Court, Assembly of States Parties to the Rome Statute "The States Parties to the Rome
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accessed on 15/3/2023, at: https://acr.ps/hBybHt]


https://acr.ps/hBybH30
https://acr.ps/hBybHtJ

>
2026 Wb - gilwll alaall - 13 a2l “h&

Issue 13 - Volume 07 - Summer 2026

o305 JI 8595l (e s dll sz M1 oMl Glayo et bokes lazadls 8,x)l 3o 58l prig
oMl 83ss 3o 53] O 2019 alsd dds)l sasd] dalaie 1,85 lgie 8550 ddsde 55 Siypisl W8
Vs Ul SIS Gywisbaaldll 06 suilly diml) o0 sl daghain (i 1550 USciy (peicbaaall]
Mzl oML laty lods Aioxll digaddl]

L0 dosSoll Ol 0l oLl M) G § il I 228 01 3 o 3y Vs
Y5 Gol o3l b)) goeg ¥ go5latl] sloy¥l 0] 3] <P ladl mogll Oloslie ] Pdudauldll
dgalbl Giabl slghsl ] B dtulos o satuably deasikl Gloydl OB O] S 090 il Jg=
Ladyl wis daSomal) g ol Logy pllas oo 21 31 O &S (] sl () (1) 7 851 &
lpolazs! § Al @3l,2d] i § ouslsds Joull 0l soley Slualskl J) sl

Lomihl Olayadl ob daloxk dy Bo9=ll & U950 32 352792 Johll Cannd) LigilB 9391 dudo,dl] o lalis
ebieng S3ad bl o guidnaldl] eI e (0,85 T Cud 13] (3ol 1 duylon (pe Jyaidly
(2) (1) 7 35Lb) 389 dlusyl W gy Lo slahodl ey duwibl IVl usl S of oSe

(ool Logy pllas e

dighuddl) o490 s Opidaanddl] iz W1 ol alsd ) Glad) S5y

Lel8Yly Jo ) plats 1) ddluladly A3g3lAN1 Ll JNs e Do) 0ds § S3uadl] paisl] gt
Bzl § dols digil Cibiliel dspdl Sie Ty die Comie Ul ilah Yl plas § dewimdly
038" o lae lgyma Ul LI ] 83g)l oo guidhuddll (Wl Olaye blie § ol
Iyt A oybd ] 809y uisaaddl] iz Jsoo sham ) Bied 1952 plad "l g0
Dol Byl dads Oglesw 311 81,89L Gy "l U] oz all i sY) okl mmnid dgie
&3] ) Lo jalady P ais 350.l) 1950 plel 8393l 053 g puié OIS daSgll odag
Onishraldl] i W) 839 mié aslsds Olde moy N> (3o ddl ) Olsy sial) Byl pulad o

91948 ple ums &y lgd ABYly (bl Jso s d5aed) prod oo
L uSm 355 8 Ll U s s all Gl s § a5 Y 5UbY1 130 ol 08 15 50
oW e my Y 835x)l G dulos o Olaysdl Oy 3) solghad¥l de yoo 8blo dlo 13 Gné
S B & il ibglly asil] w@lobl Connas s el e 1,31 ddogy patdauddl]

61  Amnesty International, "Israel's Refusal to Grant Palestinian Refugees Right to Return has Fuelled Seven Decades
of Suffering," Press Release, 15/5/2019, accessed on 21/3/2023, at: https://acr.ps/hBybGOT

62 Arabic-Islamic States, Declaration of Principles on Interim Self-Government Arrangements ("Oslo Agreement”),
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67  "Plan to Encourage Immigration from France, Belgium and Ukraine to be Submitted for Cabinet Approval,"
Prime Minister of Israel Office, 14/2/2015, accessed on 15/3/2023, at: https://acr.ps/hBybGIh

68  United Nations, General Assembly, Assistance to Palestine Refugees, UN Doc. A/RES/70/83, 70th sess.
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